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Competition Commission SA


Liza Ueckermann


Economic Analyst, Enforcements & Exemptions


� HYPERLINK "mailto:lizaU@compcom.co.za" �lizaU@compcom.co.za�





Dear Liza,





RE: AN EXEMPTION IN TERMS OF SECTION 10 OF THE COMPETITION ACT 1998: Board of Healthcare funders of south Africa (“BHF”) - reference: 2007Sep3176








1. Background to Campaigning for Cancer





Campaigning for Cancer is a section 21 not for profit organisation that was established in November 2007. The birth of this patient advocacy organisation was as a result of various outcomes from the Campaigning for Cancer Conference held in October 2007. This conference allowed stakeholders, from all areas of the cancer landscape, the opportunity to learn more about the rights of healthcare consumers and the role patient advocacy can play within this landscape. The three day conference was attended by 400 delegates comprising of stakeholders and patients.





At its inception Campaigning for Cancer defined its vision as:


To be a powerful, sympathetic and responsible voice for people affected by cancer.





This vision is further supported by Campaigning for Cancer’s Mission:


To ensure that the cancer patients’ rights are protected by:


Ensuring dialogue amongst role-players.


Facilitating solutions with regard to cancer prevention and treatment.


Representing patients with regard to:


Legislation


Healthcare costs


Healthcare delivery


Understanding the cancer landscape


In a manner that ensures that all stakeholder positions are considered.





For more on Campaigning for Cancer and its work, please visit our website at www.campaign4cancer.com








2. Agreement with the challenges outlined in the BHF application


Campaigning for Cancer agrees that the challenges, as highlighted in points 1 -43 under the heading background, are very real and worrying issues that have a direct and detrimental impact to the  cancer patient’s journey with the disease.





Campaigning for Cancer agrees with the scenarios that the BHF have set out in these points, these issues have been highlighted by many sources on numerous opportunities. One noteworthy is the South African Health Review 2007. 








These challenges form the basis of the Campaigning for Cancer Patient Charter, developed by stakeholders at the October 2007 conference, and where brought to the fore and discussed by many conference delegate and the invited panel and international experts.





Campaigning for Cancer recognises that the principle of righting these challenges is imperative. What we do, however question, in relation to the Board of Healthcare Funders’ Application for Exemption to the Commission is the mechanism they have proposed.





3. Objection to the exemption application





The follow points highlight our apprehensiveness relating to this Application for Exemption:-





3.1 Creating new monopolies and absolute control


Currently the medical aid schemes don’t have a lot of negotiating power which might appear to be unfair, however, this would push to the other side of the spectrum for a monopoly should Exemption from the Competition Act be granted by the commission. The current fragmented negotiating framework that medical schemes find themselves in can be viewed as suboptimal in order to create competition and efficiency.  Overall however, we submit that, should the application be granted in totality, it will merely move the balance of power to the opposite side of the spectrum, thereby creating unfair advantage to the medical scheme industry.





3.2 BHF acting as regulator?


In our view, after reading the submission, granting of this exemption positions a voluntary association, incorporated under section 21 of the Companies Act of 1973 to become a “regulator”. Firstly, currently there are provisions in the various acts, relating to PMB’s, DSP’s, etc, to address the problems the BHF’s submission has rightly pointed out.  If the current regulator (Council for Medical Schemes) fails to address these issue adequately in the view of its constituents, does this allow for these duties to be transferred to a voluntary body representing one specific stakeholder group involved in this matter. 





In addition, questions could be raised as to whether the BHF actually represents only schemes and their trustees, given the fact that administrators (such as Discovery Health and MHG) are indeed represented on the BHF Board and its executive committees.  This creates a conflict of interest where representatives who are employed by for-profit organisations are acting on behalf of not-for-profit organisations (medical schemes).  In effect this exemption might lead to benefiting the for-profit organisations.  Given the latter, we strongly oppose the mechanism outlined in the submission to address the real problems of medical schemes.





3.3 Judge, jury and executioner?


In our view, permitting the BHF exemption constitutes a recipe for total control – every aspect of the provision of healthcare through health insurance, will be controlled by a voluntary body. 


Firstly, patients will be controlled by the ‘elimination of switching’ schemes. Secondly, the treatment patients may or may not receive will be controlled through the standardisation of the PMB’s and CDL’s and associated benefit design stipulating that treatment outside of the BHF standardisation will not be paid. Thirdly, this will effectively be controlled through the process of coding, i.e. all codes not awarded to this standardisation will automatically be rejected. The sharing of information, as requested by the BHF, will support this controlling function. Lastly, practitioners and others not toeing the line could face the collective wrath of the BHF members, and face allegations of so-called over-servicing (not defined at moment), and even fraud, and a resultant boycott of payment, which in turn could result in patients facing huge bills.








3.4. Specifically, with regard to the practices and agreements in respect of which exemption is sought in the submission-





 In point 1, the collective agreements and concerted practice between two or more medical schemes in order to prevent or reduce membership ‘churn’ translates into the healthcare consumer’s freedom choice being removed. The economic impact of locking members into one scheme might see a faster decline of the industry and anti-selection taking place where more and more healthy individuals might leave medical schemes which would be inflationary;





In point 2, collective agreements and concerted practices regarding the interpretation of prescribed minimum benefits packages is a principle that we agree with. We, furthermore, acknowledge and agree with the fact that this in turn would allow schemes to more accurately quantify risk. We do, however, disagree with the mechanism proposed by the granting of the requested exemption to the BHF.  Standardisation and agreement on what PMB’s constitute cannot be abdicated to BHF.  It is the primary role of the Regulator who should facilitate a process in a participative manner to reach this goal.





In point 4 (c), the reference to over servicing of medical scheme beneficiaries is worrying as, in the context of this submission, it allows the BHF to determine the definition of what is constituted as over servicing. This would allow free reign of one industry over another with regards to monitoring. This in turn, could lead to an agenda of the schemes driving their own underwriting results or even worse, administrators’ profits.


In point 5(ix), (xix) and (xxvi) only further highlights the points set out in this response with regards to the BHF being desirous to assume the role of ‘regulator’ through the granting of this exemption.





In point 5 (xxii) the sharing of information of membership of medical schemes and membership profiles begs the question of patient confidentiality.  It is a right of any patient, under the National Health Act (???), that their information be treated confidentially. Such sharing of information would be contrary to the patients’ rights afforded under this act.


Point 10, collective bargaining between the BHF or medical schemes with manufactures speaks to a monopoly versus monopoly scenario.





4. Specific implications for oncology patients


For oncology patients specifically, the implications of elimination of switching schemes, and of having access to appropriate treatment, could impact patient care, and in the end, cancer survival rates and disability rates. 


Oncology treatment is highly individualised, and such individualisation does not necessarily amount to expensive treatment. In addition, schemes have various managed care tools which are currently effectively used in order to evaluate the cost-effectiveness and appropriateness of treatment interventions. It is not clear why the BHF regards these tools as being ineffective on an individual scheme level, and why this function, currently regulated by the Medical Schemes Act, should be transferred to the BHF.





The  standardization of treatment proposed will  ultimately  have a direct and dramatic effect on the cancer patients survival outcome, as well as, the public health care system as the patient would be forced into the public system once the scheme cannot, through is proposal, provide sufficient and appropriate treatment. It is scientifically proven that cancer patient need individualized specifically treatments.   


The cancer patient further faces the risk of overriding treating doctors orders based on financial decisions only and potentiality by a medical advisors that are not qualified to make medical treatment decision related to the specialized field of oncology.
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Patient treatment choices currently available through the process of informed consent in discussions with the patient’s healthcare provided will be limited through the over-arching BHF agreements. Although these unattainable options could be put to patients, the practical impossibility of having those funded, will impact patient choice and options, and could, in the end, limit competition between treatment options generally available in the market.





In choosing a medical scheme the healthcare consumer does not always foresee or know the implication of a cancer diagnosis and hence places their trust in the medical scheme to provide sufficient and appropriate treatment if diagnosed with cancer or any life treating illness. The establishment of switching controls would, therefore, eliminating any responsible actions a member may take to increase cancer cover and in the field of cancer, in which factors such as family history play a major role in decisions when choosing cover, the patient becomes bound by an agreement in which they have no control. 





The elimination of switching from one medical aid scheme to another also poses the following scenario. For employees and employers that have negotiated bulk discount rate for medical aid tariffs. What would happen if such employee where to switch companies and the bulk discount would not apply at the new company? Would the patient have to pay more or be allowed to join the new scheme?





5. Conclusion


By granting this exemption Campaigning for Cancer envisages that overall ultimately the patient will become the looser if the application is granted.


However, the question remains, who should take responsibility for this initiative, industry or regulator;


It is reassuring to see that the Health Department is poised to regulate private hospital fees, ending months of speculation as to whether the industry could talk its way out of tighter government control. Health Minister Manto Tshabalala-Msimang had earlier expressed concern about whether medical aid schemes could afford private hospital rates, says a Business Day report of Friday, 15 February 2008. She, further, announced that draft regulations containing new measures to contain costs in private healthcare would be published for comment by April. New regulations would not be confined to private hospitals, but would include measures affecting all players in the private healthcare sector. News of plans to regulate private hospital fees was welcomed by the Board of Healthcare Funders.


It would appear that actions are being taken to rectify the challenges highlighted in the BHF’s submission.


�





Kind regards,





Lauren Pretorius


Campaigning for Cancer Executive





Mobile: 083 640 0541








